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This is the second appeal

Goddard, P.J.

in a continuing dispute

bet ween four of the sons of Andrew K. MIler, deceased; nanely,

Janes Ml ler, Larry L. Mller,

Garry MIller and Allen Mller.



The suit giving rise to the present appeal was filed by
Janes M|l ler against MIler Brothers Farns, Inc., and his three
brothers, Larry L., Garry, and Allen MIler. The original
conpl aint contained the follow ng three counts: Count One sought
to termnate a certain | ease entered into between Andrew K
MIler and MIler Brothers Farns, Inc., predicated upon the
| essee's failure to pay rent as required by the lease. At trial
and on appeal four other deficiencies were asserted: non-paynent
of taxes, failure to maintain replacenent cost insurance, failure
to maintain property, and failure to deliver insurance proceeds
to the lessor. Count two sought a partition of the | ands owned
by Andrew K. MIler which were inherited by his sons, the
i ndi vidual parties to this suit. Count three sought a judicial
di ssolution of the corporation because the actions of the
Def endant directors were "unlawful, oppressive and fraudul ent,

and that they were m sapplying or wasting the corporate assets.”

The Chancellor refused to declare a forfeiture of the
| ease or a judicial dissolution of the corporation, resulting in

this appeal by Janes, insisting he was in error in both respects.

At the outset, two matters need to be addressed.
First, the decree in this cause is not a final one in that count
two has not been resolved and renmai ns pending. However, because
the validity of the lease is significant in determ ning the val ue
of the property if sold for a partition under count two, we deem

it appropriate to treat this appeal both as to counts one and



three as a Rule 9 Interlocutory Appeal and suspend all unconplied

Wi th requirenents necessary for such an appeal.

Second, three notions to consider post-judgnent facts
have been filed, one by Janmes MIler and the other two by the
Adm nistrator, C.T.A., for the Estate of Andrew K Mller. All
three are deni ed because either they do not neet the requirenents
of Rule 14 of the Tennessee Rul es of Appellate Procedure for such
notions, or do not address matters gernmane to the issues raised

in this appeal.

As to the issue relating to forfeiture of the | ease,

the pertinent provisions thereof are as foll ows:

1.

Shoul d any nonthly installment remain in default thirty
(30) days, then and in that event the Omer may give
the Tenants a thirty (30) day witten notice nmailed by
certified miil to their |last known address, directing
the Tenants to cure the deficiency and bring the
paynment to date within thirty (30) days of the witten
notice, and in the event that they fail to do so this
contract or any bal ance thereon, or any unexercised
rights thereunder, shall be forfeited and the bal ance
of the contract declared null and void at the option of
t he Owner.

2. The Lessee agrees:
(a) That it will pay the said rent at the tines
and in the manner aforesaid.

(b) During the termhereof the Lessee shall pay
all of the real estate taxes and in the event they fai
to do so, the Lessor shall pay the taxes and the anount
thus paid shall be added and be paid as a part of the
rental herein provided.

(c) That it will during the said terminsure
and keep insured in the nane of the | essor any and al



bui |l dings on the prem ses fromloss and keep them
insured in the name of the Lessor fromloss or damage
by fire in at least a sumequal to the cost to repl ace
said buildings in insurance conpanies to be approved by
the Lessor, and that it will pay all the prem uns
necessary for those purposes pronptly after the sane
shal |l becone due, and will pronptly deliver to the
Lessor the policies of insurance and the receipts for
such premuns: Provided, that if the Lessee shall at
any tinme fail to insure or keep insured as aforesaid,
the Lessor may do all things necessary to effect or

mai ntai n such insurance, and any noneys expended to him
for that purchase shall be repayable by the Lessee on
demand, and may be recovered as rent in arrear.

(g) That it will keep all buildings and prenises,
i ncluding the plunbing and el ectrical systens, in such
repair as the sane are at the comencenent of the said
termor may be put in during the continuance thereof,
reasonabl e wear and tear and damage by fire or other
unavoi dabl e casualty only expected [sic] and w ||
pronptly replace all glass thereof broken during the
said termby other of the sanme size and quality.

4. If the Lessee or its representatives or assigns
shal |l neglect or fail to performand observe any
covenant which on the Lessee's part is to be perforned,
or if his |leasehold estate shall be taken on executi on,
or if the Lessee shall be decl ared bankrupt or

i nsol vent according to law, or shall nmke an assi gnnent
for the benefit of its creditors other than Sweetwater
Val | ey Bank, then the Lessor may, imrediately or at any
time thereafter, but only with notice or demand to and
the express witten consent of Sweetwater Valley Bank,
enter into and upon the prenises or any part thereof,
and repossess the sane as of their fornmer estate, and
expel the Lessee and those clai mng under himand
renove their effects, forcibly, if necessary, wthout
bei ng taken or deened to be guilty of any nmanner of
trespass, and thereupon this |ease shall term nate, but
wi t hout prejudice to any renedi es which m ght otherw se
be used by the Lessor for arrears of rent or any breach
of the Lessee's covenants.

5. In case the premi ses or any part thereof shall at
any tinme during the said term be destroyed or damaged
by fire or other unavoi dable casualty, the Lessor may
keep any insurance proceeds which conpensate for said
| oss, but this lease will continue in full force and



effect for the premses in its damaged or uni nproved
condi ti on.

It wll be noted fromthe foregoing that the rent to be
paid was to be agreed upon by the parties annually. The proof
showed that the | essees paid $1000 per nonth plus paynents on a
certain indebtedness previously incurred by Andrew Ml ler, as
wel | as insurance and taxes. After the death of Andrew Ml er
t he $1000 per nonth paynments were not nade and renai ned unpai d
until the hearing before the Chancell or on Novenber 17, 1994.
After the hearing he ordered that the arrearage as to the nonthly
paynents be nade i nmmediately to the Estate of Andrew MIler, and

al so the ensuing nonthly paynents, which he fixed at $1000.

As to the first insistence relative to failure to pay
rent, the Defendants contend that because the | ease required the
rental anmount to be determ ned annually, it was not paid because
no such determ nati on had been made. We agree with the
Chancellor that it was appropriate, in light of the fact that
$1000 cash plus other paynents had been made in the past, this
woul d be an appropriate anmount to pay pending a determ nation of
the annual rent. However that may be, it is clear fromthe | ease
agreenent that before the | ease can be declared void for failure
to pay rent, notice nust have been given by the lessor to the
| essee. In the present case no such notice was given and the

| ease may not be forfeited for this reason.



As to the next two insistences relative to non-paynent
of taxes and failure to obtain appropriate insurance, the |ease
specifically provides the |l essor may cure any deficiency and

charge the sane to the |essee.

Because the specific relief accorded by the lease to
the | essor, as distinguished fromthe general relief relative to
breach of any covenants, and the fact that forfeitures are not

favored under our jurisprudence, Hooton v. Nacarato GVC Truck,

Inc., 772 S.W2d 41 (Tenn. App. 1989); Hasden v. MG nnis, 54

Tenn. App. 39, 387 S.W2d 631 (1964), we are inclined to believe
that the lessors' renedy would be as specifically set out in the
| ease relative to these two itens, and that the Chancellor was

correct in refusing to void the | ease on those grounds.

Wth regard to the failure to maintain the property,
the principal conplaint is that repairs were not nmade after w nd
stormdamage. It will be noted, however, that the |ease

speci fically excepted’ unavoi dabl e casualty.

As to section 5 of the | ease regardi ng insurance
proceeds, it will be noted that the provision is not |isted under
covenants of the | essee and does not require the | essee to
del i ver insurance proceeds to the lessor. It only gives the
| essor the right to retain them which envisioned their being

paid to the | essor rather than the | essee. Consequently, the

! The | ease uses the word "expected" rather than "excepted"”;

however, it is clear fromthe context that this is a typographical error.
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| essee did not breach this provision. Moreover, it should al so
be noted that Section 5 is separate and apart from Section 4,
giving the lessor the right of re-entry for failure to perform

t he covenants enunerated in Section 2. Finally as to this point,
we note that certain repairs were nmade by the insurance proceeds
recei ved by the | essee and others were contenpl at ed dependi ng

upon a determ nation of the extent of the danage to a barn.

As to the issues concerning dissolution of the
corporation, our review of the record persuades us that this is
an appropriate case for affirmance under Rule 10(a) of this

Court.

For the foregoing reasons the judgnment of the Trial
Court is affirnmed and the cause remanded for collection of costs
bel ow. Costs of appeal are adjudged against the Plaintiff and

his surety.

Houston M Goddard, P.J.

CONCUR

Her schel P. Franks, J.

Charl es D. Susano, Jr., J.



